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OPINION BELOW.

The opinion of the court below, the District Court of

the United States for the Southern District of California,

which is unreported, is set forth on pages 34-35 of the

Transcript of Record.



JURISDICTION.

This appeal involves income and profits taxes for the

fiscal year ended May 31, 1924, and is taken from a judg-

ment of the District Court entered in favor of the tax-

payer on November 8, 1933. [R. 22-23, 28.] The appeal

is brought to this Court by petition for appeal filed by

appellant on February 8, 1934 [R. 48], pursuant to

Section 128(a) of the Judicial Code, as amended by the

Act of February 13, 1925.

QUESTION PRESENTED.

During the taxable year ended May 31, 1924, the

appellee paid to Great Britain certain income taxes upon

its profits and subsequently deducted a corresponding

amount from dividends paid by it to its stockholders dur-

ing said year. Were such taxes deductible from its gross

income for said taxable year? The fundamental question

is whether said taxes were imposed by Great Britain upon

the corporation's income or upon the dividends paid to its

stockholders.

STATUTES INVOLVED.

The applicable provisions of the Federal and British

statutes will be found in the appendix attached to the

brief filed in Docket No. 7488.
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STATEMENT OF FACTS.

All the facts were stipulated. [R. 27-30.] The appel-

lee is a corporation organized under the laws of Great

Britain having its principal office and place of business in

Los Angeles, California. [R. 27.] During the fiscal year

ended May 31, 1924, it accrued and paid to the Govern-

ment of Great Britain an income tax in amount, converted

into United States currency, of $68,540.00. [R. 29.] Dur-

ing the same tiscal year its income from sources within

the United States was 76.61 per cent of its total net income

from all sources. [R. 29.] Appellee deducted from the

dividends paid by it to its stockholders during said fiscal

year an amount of at least $52,507.73, on account of said

British taxes. [R. 29.] The parties hereto stipulated and

agreed that if the plaintiff is entitled to a deduction, in

determining its taxable net income, of income taxes so

accrued and paid to Great Britain, the amount of said

deduction for the fiscal year ended May 31, 1924, is $52,-

507.73. [R. 29.] The Commissioner of Internal Revenue

allowed no deduction on account of said British income

taxes for the fiscal year ended May 31, 1924. [R. 29-30.]

In its tax returns for the fiscal year ended May 31,

1924, appellee reported total taxes in the amount of $18,-

340.29, which was duly assessed and paid to appellant as

Collector of Internal Revenue. [R. 28.]



Within the period and in the manner provided by law,

appellee filed with the Commissioner of Internal Revenue

a claim for refund, setting forth therein the same grounds

alleged in its Complaint in the present proceeding. [R.

6-10, 12, 28, 40.] The Commissioner of Internal Reve-

nue rejected said claim for refund and appellee filed its

complaint in the present proceeding. [R. 4-10, 28-29, 41.]

By stipulation a jury was waived and the case was tried

by the Court without the intervention of a jury [R. 26.]

The parties filed with the Court a stipulation of facts, in

which they stipulated the facts, as set forth above, relative

to the British income taxes, and left for determination by

the Court the question of deductibility [R. 29.]. At the

close of all the evidence, counsel for each party moved for

judgment on the record. [R. 31.] On September 21, 1933,

the Court, by minute order, ordered judgment in favor of

appellee. [R. 34-35.] Appellant filed requests for special

findings of fact and conclusions of law, which were re-

jected by the Court. [R. 36-38, 42.] The Court accepted

and adopted the findings and conclusions of law requested

by appellee [R. 18-21, 38-42]. The Court determined that

the Commissioner had erred in refusing to allow to appellee

a deduction from income for the fiscal year ended May 31,

1924, in the amount of $52,507.73 for British income

taxes, and in levying tax assessments on the basis of net

income computed without the allowance of said deduc-

tions. [R. 41-42.] On this basis, the Court rendered

judgment for the appellee for $6,563.47, with interest as

provided by law. [R. 22-23.] From this judgment for

appellee, the appellant has appealed. [R. 48.]
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PRELIMINARY STATEMENT.

At the trial below, six associated cases were consoli-

dated for trial, all being suits against present or former

collectors of internal revenue for income or income and

profits taxes alleged to have been erroneously collected.

In each of these cases, judgment was entered by the Court

in favor of the taxpayer, and all, upon appeal, have been

set for argument together before this Court. Following

is a list of these cases, showing the Docket No. in this

Court, the names of the parties, and the fiscal year

involved.

Fiscal

Year
Taxpayer Collector Ended

Docket No. (Appellee) (Appellant) May 31

7488 The St. Helens Petroleum Co., Ltd. Galen H. Welch 1921

7490 " " " " " " " 1922
7493

K 11 ti it U Rex B. Goodcell 1922
7491 The Kern River Oilfields of Cal., Ltd.

« « «
1923

7492 " " " " " " " " 1924
7489 " " " " " " " " 1925

Dockets 7490 and 7493 involved the same taxpayer, the

same taxable year, and the same issues, with separate suits

being brought and separate judgments being rendered

against two successive collectors of internal revenue be-

cause a part of the tax in controversy was paid to each

of them.

The issue involving the deductibility of British income

taxes is involved in all of these cases and was the only

issue presented by the parties at the trial below, the other

issues raised by the pleadings having been conceded by

appellants in the stipulations filed at the trial. [R. 35.]

The other issue, involved only in Docket Nos. 7488,

7490, and 7493, is rhe jurisdiction of the trial court to

enter judgment in any case where the profits taxes have
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been determined under Section 328, Revenue Acts of 1918

and 1921. As Congress did not impose any profits tax for

any period after December 31, 1921, this issue naturally is

not presented in Docket Nos. 7489, 7491 and 7492.

Appellants have presented their full arguments on both

issues in the brief filed in Docket No. 7488, and have

merely referred to said brief in the briefs presented in all

other cases. As a matter of convenience and to avoid

confusion, the same procedure is being followed by appel-

lees. Accordingly the full statement of argument on

both issues will be presented in the brief filed under

Docket No. 7488.

SUMMARY OF ARGUMENT.

Under the Federal Revenue Acts of 1918 and 1921,

the deduction for taxes (including income taxes paid

to a foreign Government) is allowable to the one on

whom the taxes were imposed and by whom they were

paid. It has been stipulated and found by the Court

that the British income tax of $52,507.73, in issue here,

was paid to the British Government by the appellee. [R.

29.] It is clear that, under British law, this tax was im-

posed on appellee, was determined on the basis of its net

income, and was payable in any event, even though no

dividends might ever be declared to its shareholders.

There is no British income tax on dividends as such.

In paying the British income tax, appellee did so as a

taxpayer and not as an agent for its shareholders. The

mere fact that it was permitted, though not required,

under the British practice, to deduct from dividends paid,

if any, a proportionate amount of the tax, does not change

the fact that it paid the taxes on its own behalf as a tax-
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payer. Such deductions from dividends did not result in

any reimbursement to appellee of its own income tax pay-

ment; having paid the tax, its income available for divi-

dends was merely the lesser sum.

To speak of the payment of the income tax by appellee

as a "withholding" is simply a misnomer contrary to facts.

It was required to pay the tax to the British Government

on its entire net income even though (1) it made no pay-

ment whatever to its stockholders and (2) the stockholders

had no income from this or any other source.

The construction contended for by appellant would re-

sult in confusion in the administration of our tax laws

and often would result in an unfair and unjust duplica-

tion of deductions, defeating the collection of tax revenues.

The statute is plain and unambiguous, leaving no need

for departmental construction. There has been no uni-

form and long continued rule of construction by the courts,

the Board or the Treasury Department. The informal

Bureau rulings relied upon by appellant "have none of the

force or effect of Treasury decisions and do not commit

the Department to any interpretation of the law." As

a matter of fact, the Bureau's views on this question have

changed from time to time. At the present time the De-

partment is contending in various cases before the Board

precisely in accordance with appellee's contentions herein.

ARGUMENT.

The detailed argument of appellee on this question

is set forth in the brief filed for appellee in the case of

Welch V. St. Helens Petroleum Co., Ltd., No. 7488, now
pending before this Court, which is included herein by

reference.
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CONCLUSION.

Appellee submits that for the reasons set forth above

the Court below properly held that appellee was entitled

to a deduction of $52,507.73 in its income tax return for

the fiscal year ended May 31, 1924, on account of income

taxes paid during" said year to the Government of Great

Britain.

Respectfully submitted,

Joseph D. Peeler,

819 Title Insurance Bldg.,

Los Angeles, Calif.,

Counsel for Appellee.

George M. Wolcott,

Donald V. Hunter,

922 Southern Bldg.,

Washington, D. C.

Of Counsel.


